The expert
witness
who,
because of
their
knowledge
or experi-
encein a
specific
area, is
allowed to
izive opinion

evidence.

VISIT US

TAKE A
MOMENT TO
VISIT OUR WEB
SITE WHICH
OFFERS A FULL
PROFILE OF
OUR FIRM AND
BACK ISSUES
OF OUR
NEWSLETTERS

www.levifca.com

MANAGING THE RISK

OF FRAUD

LEVI & SINCLAIR,

LLP

SENCRL

1303 Greene Avenue, Suite 400
Westmount, Quebec H3Z 2A7

Tel: (514) 931-7600 Fax(514) 931-3600
adert@levifcacom

A member firm of Integra International with offices worldwide

Expert Witness Rules of Evidence
Part 2

Expert witnesses have been an integral part of the tribunal system and their importanceis
growing. With that growth comes the need to regulate and control the role and manner in
which experts are used and abused by the partiesto litigation.

As aresult, the professional bodies and the legal jurisdictions have developed rules, stand-
ards and codes which the expert must follow. The degree of adherence to these rules will
have a direct impact on how the expert’ s report, testimony and opinions are considered by

thetrier of fact.

Thisisthe second in a series of newdletters
that will look at the existing and new rules,
standards and codes that are applicable to
expert witnesses, including the Standard
Practices for Investigative and Forensic Ac-
counting Engagements, the Federal Rules
and the new Federal Code of Conduct, the
provincial rules of procedure and the new
rulesin Ontario, British Columbiaand Al-
berta.

In addition, the series will review the Daub-
ert rulesin the US and the recent changes to
Rule 26 governing the discoverability of
expertsin the US aswell asthe US Federal
rules, State rules and the American Institute
of Certified Public Accountants rules.

The rules applicable to Chartered Business
Valuators and the American Society of Ap-
praisers will be examined as well.

Asthe rules, standards and codes have ex-
panded, so has the focus of the courts on the
expert’ s adherence to these rules, standards
and codes. Readers will have a better

awareness of their obligations to the courts
and will be prepared to respond in the af-
firmative when questioned about their meth-
odology and compliance with these rules,
standards and codes.

LEGAL CODES

CANADIAN FEDERAL COURT RULES

To ensure that expert witnesses understand
their independent advisory role to the Court,
a Code of Conduct has been included as a
Schedule to the Federal Court’s Rules.

In addition, the new rule 52.2, applicable to
both applications and actions, requires
counsel to provide an expert witness with a
copy of the Code of Conduct and to filea
certificate signed by the expert acknowledg-
ing that the expert agrees to be bound by the
Code of Conduct.

To assist in streamlining the qualification
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(Continued from page 1)

process and to identify situations where there are dis-
putes as to whether awitnessis qualified to testify as
an expert, rule 52.2 requires that the expert witness's
proposed area of expertise be identified in the report,
and that a copy of the expert’s curriculum vitae ac-
company the report.

EXPERT WITNESSES

Expert’s affidavit or statement

52.2 (1) An affidavit or statement of an expert
witness shall:

(a) set out in full the proposed evidence of the ex-
pert;

(b) set out the expert’s qualifications and the areas
in respect of which it is proposed that he or she
be qualified as an expert;

(c) be accompanied by a certificate in Form 52.2
signed by the expert acknowledging that the
expert has read the Code of Conduct for Expert
Witnesses set out in the schedule and agrees to
be bound by it; and

(d) in the case of a statement, be in writing, signed
by the expert and accompanied by a solicitor’s
certificate.

Failureto comply

(2) If an expert failsto comply with the Code of
Conduct for Expert Witnesses, the Court may
exclude some or all of the expert’s affidavit or
Statement.
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Limit on number of experts

52.4 (1) A party intending to call more than five
expert witnesses in a proceeding shall seek
leave of the Court in accordance with section 7
of the Canada Evidence Act.

The following are not new rules but included for
their relevance to expert witness testimony.

Objection to expert

52.5 (1) A party to aproceeding shall, as early as
possible in the proceeding, raise any objection
to an opposing party’s proposed expert witness
that could disqualify the witness from testify-
ing.

Expert conference

52.6 (1) The Court may order expert witnesses to
confer with one another in advance of the hear-
ing of the proceeding in order to narrow the is-
sues and identify the points on which their
views differ.

Presence of partiesand counsel

(2) Subsection (1) does not preclude the parties and
their counsel from attending an expert conference but
the conference may take place in their absence if the
parties agree.

Presence of judge or prothonotary

The Court may order that an expert conference take
place in the presence of ajudge or prothonotary.

(Continued on page 3)

MANAGING THE RISK OF FRAUD has been prepared for the general information of our clients, staff and other interested parties. The enclosed com-
ments are of a general nature and are not intended to cover all aspects of the subject matter. Prior to implementing any planning based upon information in
this publication, the specific facts pertaining to any particular situation should be carefully considered. We will be pleased to assist in this regard and to pro-

vide further details pertaining to the matters discussed herein.

If you know of someone who should be added to our mailing list or if you require additional copies,

please contact us at (514) 931-7600
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Joint statement

(4) A joint statement prepared by the expert wit-
nesses following an expert conference is admis-
sible at the hearing of the proceeding. Discus-
sionsin an expert conference and documents
prepared for the purposes of a conference are
confidential and shall not be disclosed to the
judge or prothonotary presiding at the hearing of
the proceeding unless the parties consent.

RULE 52.2

CoDE OF CONDUCT FOR EXPERT WITNESSES

General Duty to the Court

1. An expert witness named to provide areport for use
as evidence, or to testify in a proceeding, has an
overriding duty to assist the Court impartialy on
matters relevant to his or her area of expertise.

2. This duty overrides any duty to a party to the pro-
ceeding, including the person retaining the expert
witness. An expert isto be independent and objec-
tive. An expert is not an advocate for a party.

Expert’s Reports

3. An expert’ s report submitted as an affidavit or
statement referred to in rule 52.2 of the Federa
Courts Rules shall include:

(a) astatement of the issues addressed in the report;

(b) adescription of the qualifications of the expert
on the issues addressed in the report;

(c) the expert’s current curriculum vitae attached to
the report as a schedule;

(d) the facts and assumptions on which the opinions
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in the report are based; in that regard, a letter of
instructions, if any, may be attached to the report
as aschedule;

(e) asummary of the opinions expressed;

(f) in the case of areport that is provided in response
to another expert’ s report, an indication of the
points of agreement and of disagreement with
the other expert’ s opinions,

(9) the reasons for each opinion expressed;

(h) any literature or other materials specifically re-
lied on in support of the opinions,

(i) asummary of the methodology used, including
any examinations, tests or other investigations
on which the expert has relied, including details
of the qualifications of the person who carried
them out, and whether a representative of any
other party was present;

(j) any caveats or qualifications necessary to render
the report complete and accurate, including
those relating to any insufficiency of dataor re-
search and an indication of any matters that fall
outside the expert’sfield of expertise; and

(k) particulars of any aspect of the expert’s relation-
ship with a party to the proceeding or the subject
matter of his or her proposed evidence that
might affect hisor her duty to the Court.

4. An expert witness must report without delay to per-

sons in receipt of the report any material changes
affecting the expert’ s qualifications or the opin-
ions expressed or the data contained in the report.

Expert Conferences

5. An expert witness who is ordered by the Court to

confer with another expert witness
(a) must exercise independent, impartial and objec-
tive judgment on the issues addressed; and
(b) must endeavour to clarify with the other expert
witness the points on which they agree and the
points on which their views differ.

Page 3
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Form §2.2

Certificate Concerning Code of Conduct for Expert Witnesses

Company A Inc.
(Plaintiff)

vs

Company B Inc.

(Defendants)

Federal Court File T-1234-05§

[, having been named as an expert witness by

Company A Inc., certify that | have read the Code of Conduct for Ex-
pert Witnesses set out in the schedule to the Federal Courts Rules and

agree to be bound by it.

Dated this day of , 201X.

Signature of Expert Witness

(Name, address, telephone and
fax number of expert witness)

Page 4
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Ontario Rules

L 53.03 Experts’ Reports
Amendments to the Rules of Civil Procedure, effec- . ,
tive January 1, 2010, take on avery similar look to the (1) A party who intends to call an expert witnessat
new Federal Rules as well as those that have surfaced trial shall, not less than 90 days before the pre-trial

in other provinces across Canada. conference required gnder Rule 50, serve on every
other party to the action areport, signed by the

The general theme of all of the country’ srulesis that expert, containing the information listed in subrule

expert witnesses are to act as independent experts and (2.1). _ ,

not advocates for their client. (2) A party who intendsto call an expert witness at

trial to respond to the expert witness of another
party shall, not less than 60 days before the pre-

Rule 4.1 - Duty of Expert trial conference, serve on every other party to the

action areport, signed by the expert, containing
the information listed in subrule (2.1)

(2.1) A report provided for the purposes of subrule
(2) or (2) shall contain the following infor-
mation:

1. The expert’ s name, address and area of expertise.

2. The expert’ s qualifications and employment and
educational experiencesin hisor her area of ex-
pertise.

3. Theinstructions provided to the expert in relation
to the proceeding.

4. The nature of the opinion being sought and each
issue in the proceeding to which the opinion re-
|ates.

5. The expert’ s opinion respecting each issue and,
where there is arange of opinions given, a sum-

4.1.01 (1) Itisthe duty of every expert engaged by or
on behalf of aparty to provide evidencein
relation to a proceeding under these rules,
(a) to provide opinion evidence that isfair,
objective and non-partisan;
(b) to provide opinion evidence that isre-
lated only to matters that are within the ex-
pert’s area of expertise; and
(c) to provide such additional assistance as
the court may reasonably require to deter-
mine a matter in issue.

(2) The duty in subrule (1) prevails over any
obligation owed by the expert to the party
by whom or on whose behalf he or sheis

engaged. mary of the range and the reasons for the ex-
Taking Evidence Before Trial pert’s own opinion within that range.
6. The expert’ s reasons for his or her opinion, in-
cluding,

36.01 (4) Before moving for leave to examine an ex-
pert witness under subrule (2), the moving party
shall serve on every other party the report of the
expert witness referred to in subrule 53.03 (1)
(calling expert witness at trial) unless the court
orders otherwise.

i. adescription of the factual assumptions on
which the opinion is based,

ii. adescription of any research conducted by the
expert that led him or her to form the opin-
ion, and

iii. alist of every document, if any, relied on by
the expert in forming the opinion.

Quebec Draft Reform Expert’s Mission and Duty

231. A joint or court-appointed expert is vested with the court’ s authority to gather the evidence required
to carry out his or her mandate. The expert can examine any document or thing and visit any premises.

With the authorization of the court, the expert can gather testimony and, if necessary, summon witnesses.

The expert swears in summoned witnesses, hears their depositions, preserves their evidence and certifies
its source and integrity.

Page 5
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FORM 53
Courts of Justice Act
ACKNOWLEDGMENT OF EXPERT'S DUTY
(General heading)
ACKNOWLEDGMENT OF EXPERT’'S DUTY

1. My nameis (name). | live at
(address), in the (name
of city) of (name of province/state).
2. | have been engaged by or on behalf of (name
of party/parties) to provide evidence in relation to the above-noted court
proceeding.

3. lacknowledge that it is my duty to provide evidence in relation to this
proceeding as follows:

a. To provide opinion evidence that is fair, objective and non-partisan;

b. To provide opinion evidence that is related only to matters that are
within my area of expertise; and

c. To provide such additional assistance as the court may reasonably
require, to determine a matter in issue.

4. | acknowledge that the duty referred to above prevails over any obliga-
tion which I may owe to any party by whom or on whose behalf | am en-
gaged.

Date:

(signature)

NOTE: This form must be attached to any report signed by the expert and provided
for the purposes of subrule 53.03(1) or (2) of the Rules of Civil Procedure.
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Index to Series on Expert Witness Rules of Evidence
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Part 1

1.Define Expert Testimony
a.The Supreme Courts Have Spoken
b.The Voir Dire
c.Quebec Rule 402.1
d.BC Rule 11-7
1.Professional Rules and Codes
a.CICA Standard Practices for Investigative and Forensic Accounting Engagements
b.Provincial Institute and Ordre’s Codes of Ethics
c.Chartered Business Valuators’ Standards
d.ACFE Code of Ethics

Part 2

1.Legal Codes

a.Canadian Federal Court Rules
(1) Expert Witnesses
(2) RULE 52.2 Certificate Concerning Code of Conduct for Expert Withesses
(3) Form52.2

a.Ontario Rules
(1) Rule 4.1 - Duty of Expert
(2) Taking Evidence Before Trial
(3) 53.03 Experts’ Reports
(4) FORM 53 Courts of Justice Act Acknowledgment of Expert's Duty

Part 3

1.Quebec Rules
a.Written Report Required
b.Court Appointed Expert
1.Nova Scotia Rules
a.Written Report Required
1.British Columbia Rules
a.Rule 11-2 — Duty of Expert Witnesses
b.Requirements for Report
c.Production of Documents
d.Rule 11-7 — Expert Opinion Evidence at Trial
1.Alberta Rules
a.5.37 Questioning Experts Before Trial
b.Continuing Obligation on Expert
c.Use of Expert’s Report at Trial Without Expert
d.Expert’s Attendance at Trial

Part 4

1.United States Legal Codes
a.US Federal Rules of Evidence
(1) Rule 702. Testimony by Experts

a.the Daubert Rules and Kumho Clarification
b.Fla. Stat. §90.702 Testimony by Expert
c.Federal Rules of Civil Procedure Rule 26

Part b

1.United States Professional Rules and Codes

2.AICPA Consulting Services Practice Aid 10 — 1 Serving as an Expert Witness or Consultant

3.AICPA Standards for Consulting Services (SSCS) NO. 1
4.AICPA and State Codes of Professional Conduct
5.American Society of Appraisers Standards
a.Principles of Appraisal Practice and Code of Ethics
b.Business Valuation Standards
1.American Society of Appraisers
a. Procedural Guideline-1 Litigation Support: Role of the Independent Financial Expert
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ABOUTLEVI & SINCLAIR

LEVI & SINCLAIR isafirm of chartered professional accountants that tracesits origin in Montreal to 1970. We
pride ourselves on being more than just an accounting firm. We offer an effective blend of personalized ser-
vice, experience and technological leadership, coupled with a steadfast commitment to consistently deliver ex-
cellence.

Our Chartered Professional Accountants and Business Consultants provide advisory services on a broad range
of issues to both our individual and corporate clients. The members of our firm possess unique talents, exper-
tise and experience, giving our clients access to a knowledge base of considerable breadth and depth. Together
with our support personnel, we share a commitment to developing practical solutions for the business chal-
lenges of today, and to devising strategies for tomorrow.

OUR SERVICES

Our firm takes pride in adding value to every client that we serve through our extensive expertise and proac-
tive approach to your financial needs. We match our dedication to adding value with experience and expertise:
we have experience in servicing virtually every type of industry and professional practice.

TAXATION

Our office has a strong basisin federal and provincial tax issues. Our tax group is highly qualified and experi-
enced. Our accountants work hard to minimize your taxes, yet make sure that you fulfill your tax requirements
ethically while working to add value. We can fill avariety of tax needs, both domestic and international as
well as corporate and personal. Our speciatiesliein tax reporting and representation, tax planning (business,
personal, divorce and litigation), tax structuring of entities and transactions and tax research.

FINANCIAL

LEVI & SINCLAIR can meet all of your basic financial needs with our exemplary Accounting Services Group
that can truly add value whether it’s your business or your personal finances that we are reviewing. We work
with business entities as well as non-profits and foundations. Our accounting services include; auditing and
compilation review of financial statements, budgets and forecasts, and government reporting. We won't ssmply
process your financial statements, our mission isto add value. We will go the extramile to help you forecast or
locate opportunities that you may be missing.

BUSINESS CONSULTING

LEVI & SINCLAIR s Business Consulting unit has proven itself as a valuable resource to businesses of all kinds.
We can help you plan your future, whether you see it coming or not. We can help you bring seminal business
eventsto life; like mergers and acquisitions, business valuation, leases and contracts, or business devel opment
plans, all of which take a huge amount of planning and attention to detail. If there are no big events on your
horizon, we can still be of service by helping you to anticipate the unexpected through our forecasting, real
estate projections, risk management assessments, or our feasibility studies. We look at your business and all of
its many facets, to find both issues and opportunities and bring that valuable insight to you.
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LITIGATION SUPPORT AND DISPUTE RESOLUTION SERVICE AREAS

. Civil and criminal Fraud Investigation

. Management and employee fraud and theft
. I dentification of secret commissions and kickbacks
. Intellectual Property Litigation Support

. Training on fraud awar eness and prevention
. Due Diligence Audits

. Business valuation

. Fairness opinions

. I nsurance claim assistance

. Retail sales audits

. Contract dispute resolution

. Professional negligence litigation support

. Fraud prevention program design, implementation and evaluation
. Bank duediligence audits

. Employee background audits

. Financial discrepancy analysis

. Divor ce litigation support

. I nsurance claim quantification

. Breach of contract quantification

. Electronic Discovery and Data Recovery

. Computer forensics

CONTACT INFORMATION

LEVI & SINCLAIR sNe

1303 Greene Avenue, Suite 400
Montreal, Quebec H3Z 2A7
Tel: (514) 931-7600 Fax: (514) 931-3600
Philip C. Levi, CFE, FCPA auditor, FCA, CPA/CFF, FCA«IFA
plevi@levifca.com

WITH OFFICES WORLDWIDE THROUGH MEMBERSHIP IN

INTEGRA @ INTERNATIONAL®

Y OUR GLOBAL ADVANTAGE
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