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Expert Witness Rules of Evidence
Part 3

Expert witnesses have been an integral part of the tribunal system and their importanceis
growing. With that growth comes the need to regulate and control the role and manner in
which experts are used and abused by the partiesto litigation.

As aresult, the professional bodies and the legal jurisdictions have devel oped rules, stand-
ards and codes which the expert must follow. The degree of adherence to these rules will
have a direct impact on how the expert’ s report, testimony and opinions are considered by

thetrier of fact.

Thisisthethird in a series of newsletters
that will look at the existing and new rules,
standards and codes that are applicable to
expert witnesses, including the Standard
Practices for Investigative and Forensic Ac-
counting Engagements, the Federal Rules
and the new Federal Code of Conduct, the
provincial rules of procedure and the new
rulesin Ontario, British Columbiaand Al-
berta.

In addition, the series will review the Daub-
ert rulesin the US and the recent changes to
Rule 26 governing the discoverability of
expertsin the US aswell asthe US Federal
rules, State rules and the American Institute
of Certified Public Accountants rules.

The rules applicable to Chartered Business
Valuators and the American Society of Ap-
praisers will be examined as well.

Asthe rules, standards and codes have ex-
panded, so has the focus of the courts on the
expert’ s adherence to these rules, standards
and codes. Readerswill have a better

awareness of their obligations to the courts
and will be prepared to respond in the af-
firmative when questioned about their meth-
odology and compliance with these rules,
standards and codes.

Quebec Rules

WRITTEN REPORT REQUIRED

402.1. Except with leave of the court, no
expert witness may be heard unless his
written report has been communicated
and filed in the record in accordance
with the provisions of Sections| and 11
of Chapter 1.1 of this Title. However, in
the case of a motion other than a motion
to institute proceedings, a copy of the
report must be served on the parties at
least 10 days before the date of the hear-
ing, unless the court decides otherwise.

Thefiling in the record of the whole or
abstracts only of the out of court testi-
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(Continued from page 1)

mony of an expert witness may stand in lieu of
his written report.

413.1. Where the parties have each communicated an

expert's report and the reports are contradictory,
the court may, at any stage of the proceeding,
even on itsown initiative, order the experts con-
cerned to mest, in the presence of the parties and
attorneys who wish to attend, and reconcile their
opinions, identify the points which divide them
and report to the court and to the parties within
the time determined by the court.

COURT APPOINTED EXPERT

414. After issue joined, the court, if it isof opinion
that the ends of justice will be better attained,
may, even of its own motion:

(1) order that any fact relating to the case be inves-
tigated, verified and determined by an expert
whom it designates;

(2) refer to an accountant or practitioner the estab-
lishing or auditing of accounts or figuresin any
matter where accounts have to be rendered or
settled and which require calculations to be
made, or involve a partition of property.

415. The court may, exceptionally, if inits opinion
the difficulty and importance of the case so re-
quire, appoint three experts, or three accountants
or practitioners, rather than only one.

416. The judgment appointing an expert must state
clearly the duties of the person appointed and the
time within which he must file his report.

The clerk must, without delay, send to the person
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appointed a copy of the judgment.

417. The grounds for recusing an expert are the same

asthose provided for judgesin article 234. Recu-
sation is urged by motion, and if it is held to be
well founded the court replaces the person
recused.

418. The expert, before entering upon his functions,

must be sworn in writing before the judge or
clerk to perform his duties faithfully and impar-
tialy. If he refuses or neglects to be sworn or to
carry out his duties, any of the parties may re-
quest the court to replace him.

419. The expert must give the parties at least five

days notice of the time and place at which he will
begin to carry out hisinstructions.

420. The expert may examine any thing or visit any

place which he considers useful for the carrying
out of hisduties.

He may summon witnesses by means of subpoe-
nas issued by the clerk, administer the oath to
them and hear their depositions which are taken
down in writing and signed by the witness and
countersigned by the expert, unless they have
been taken down by a stenographer duly sworn.

Mention must be made in the minutes of the rela-
tionship of the witnesses with the parties, and of
the interest of each in the suit.

421. The expert must, before the expiry of the time

fixed by the court, filein the office of the court a
signed report of his proceedings and conclusions,
to which is annexed evidence of his having been
sworn and the documents and testimony which he
(Continued on page 3)
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has taken.

The report must be sufficiently reasoned and de-
tailed to enable the court to appreciate the facts.

If there are several experts and they are unani-
mous, they may make one and the same report.

424. An expert who refuses or unduly delaysto file
his report is guilty of contempt of court.

425. Auditors and practitioners have the powers and
are subject to the rules prescribed concerning ex-
perts, so far as applicable; they are bound to fol-
low the directions of the court.

Nova Scotia Rules

31.06 The court may order that the number of expert
witnesses, including medical witnesses, to be
called at atrial shall be limited.

WRITTEN REPORT REQUIRED

31.08 (1) Unless a copy of areport containing the full
opinion of an expert, including the essential facts
on which the opinion is based, a summary of his
gualifications and a summary of the grounds for
each opinion expressed, has been

(a) served on each opposite party and filed with the
court by the party filing the notice of trial at the
time the noticeisfiled, and

(b) served on each opposite party by the person re-
ceiving the notice within thirty (30) days of the
filing of the notice of trial, the evidence of the
expert shall not be admissible on the trial with-
out leave of the court.

British Columbia Rules

In British Columbia, the new Supreme Court Civil
Rules cameinto effect on July 1, 2010. Thiswasthe
culmination of along process which began with the
B.C. Justice Review Task Forcein March 2002.

Rule 11-2 — Duty of Expert Witnesses
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(1) In giving an opinion to the court, an expert ap-

pointed under this Part by one or more parties or
by the court has a duty to assist the court and is not
to be an advocate for any party.

(2) If an expert is appointed under this Part by one or

more parties or by the court, the expert must, in
any report he or she prepares under this Part, certi-
fy that he or she
(a) isaware of the duty referred to in subrule (1),
(b) has made the report in conformity with that duty,
and
(c) will, if called on to give oral or written testimo-
ny, give that testimony in conformity with that
duty.

REQUIREMENTS FOR REPORT

(1) An expert’s report that is to be tendered as evi-

dence at the trial must be signed by the expert,
must include the certification required under Rule
11-2 (2) and must set out the following:

(a) the expert’ s name, address and area of expertise;

(b) the expert’ s qualifications and employment and
educational experiencein hisor her area of ex-
pertise;

(c) theinstructions provided to the expert in relation
to the proceeding;

(d) the nature of the opinion being sought and the
issues in the proceeding to which the opinion
relates,

(e) the expert's opinion respecting those issues;

(f) the expert’ s reasons for his or her opinion, in-
cluding

() adescription of the factual assumptions on which
the opinion is based,

(i) adescription of any research conducted by the
expert that led him or her to form the opinion,
and

(iii) alist of every document, if any, relied on by the
expert in forming the opinion.

PRODUCTION OF DOCUMENTS

(8) Unless the court otherwise orders, if areport of a

party’ s own expert appointed under Rule 11-3 (9)
or 11-4 is served under thisrule, the party who
served the report must,

(a) promptly after being asked to do so by a party of
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record, serve on the requesting party whichever
one or more of the following has been requested:

(1) any written statement or statements of facts on
which the expert’ s opinion is based;

(i) arecord of any independent observations made
by the expert in relation to the report;

(ii1) any data compiled by the expert in relation to
the report;

(iv) the results of any test conducted by or for the
expert, or of any inspection conducted by the
expert, if the expert hasrelied on that test or in-
spection in forming his or her opinion, and

(b) if asked to do so by a party of record, make
available to the requesting party for review and
copying the contents of the expert’sfilerelating
to the preparation of the opinion set out in the
expert’ s report,

(i) if the request is made within 14 days before the
scheduled trial date, promptly after receipt of
that request, or

(i) in any other case, at least 14 days before the
scheduled trial date.

Pending judicial clarification, it would be prudent for
practitioners to consider dividing their filesinto three
categories: one containing only the documents de-
scribed above; one that complies with the professiona
regquirements of the expert’s affiliation(s) (i.e. CBVs,
CAs etc); and one containing material over which
counsel may wish to claim privilege.

Rule 11-7 — Expert Opinion Evidenceat Trial

Reports must be prepared and served in accordance
with rules
(1) Unless the court otherwise orders, opinion evi-
dence of an expert, other than an expert appointed
by the court under Rule 11-5, must not be tendered
at trial unless
(a) that evidence isincluded in areport of that ex-
pert that has been prepared and served in accord-
ance with Rule 11-6, and
(b) any supplementary reports required under Rule
11-5(11) or 11-6 (5) or (6) have been prepared
and served in accordance with Rule 11-6 (5) to

().
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Alberta Rules

In Alberta, the new Alberta Rules of Court came into
force on November 1, 2010. The Rules are the result

of amulti-year Rules Project, led by the Alberta Law
Reform Institute.

Some of the sections of the Alberta Rules that would
be of particular interest to the forensic expert are:

5.37 QUESTIONING EXPERTS BEFORE TRIAL

(1) The parties may agree, or in exceptional circum-
stances the Court may direct, that an expert be
guestioned by any party adverse in interest to the
party proposing to call the expert witness at trial.

(2) The questioning must be limited to the expert’s
report.

(3) The Court may impose conditions about question-
ing with respect to al or any of the following:
(8 Limiting the length of questioning;
(b) Specifying the place where the questioning is
to take place;
(c) Directing payment of costsincurred;
(d) any other matter concerning the questioning.

(4) Evidence of an expert under this Division isto be

treated asif it were evidence of an employee of the
party who intends to rely on the expert’s report.

CONTINUING OBLIGATION ON EXPERT

5.38 If, after an expert’ s report has been provided by
one party to another, the expert changes his or her
opinion on amatter in the report, the change of
opinion must be

(a) disclosed by the expert in writing, and
(b) immediately served on each of the other parties.

USE OF EXPERT’S REPORT AT TRIAL WITHOUT EXPERT

5.39 (1) A party serving an expert’ s report may, at the
same time, also serve notice of intention to have

Page 4



MANAGING THE RISK OF FRAUD LEVI & SINCLAIR, LLP

the report entered as evidence without calling the EXPERT’S ATTENDANCE AT TRIAL
expert as awitness.

5.40(1) A party who agreesto have all of an expert’s

(2) 1 aparty serves anotice of intention under report entered in evidence at trial, either explicitly
subrule (1), no objection may be made at trid to or by allowing rule 5.39(2) to operate without ob-
entering the expert’s report as evidence unless, jection, may, at the same time as responding to the
within 2 months after service of the notice under notice of intention, serve arequest that the expert
subrule (1), any other party serves a statement on be in attendance at trial for cross-examination.

the party serving the notice of intention
(2) The expert whose entire report isto be entered

(8 setting out all or parts of the report that that at trial must not give oral evidence at trial unless
other party objects to being entered as evidence (3) arequest that the expert attend for cross-
under thisrule, and giving reasons for the objec- examination has been served. or
tion, or (b) the Court permits.

(b) serving on the party arequest that the expert 3y The party who requests an expert’ s attendance for
attend the tridl for cross-examination. cross-examination must pay the costs of the ex-
_ , pert’ s attendance, determined under Schedule B,
(3) Agreeing to have the expert’s report entered as unless the Court is satisfied that the cross-
evidence without calling the expert as awitness, examination is of sufficient assistance to warrant a
either explicitly or by allowing subrule (2) to oper- different order about who is to pay those costs.
ate without objection, is not an admission of the
truth or correctness of the expert’s report. (4) If the party proposing to enter the expert's report

receives arequest that the expert attend for cross-
examination, the party proposing to enter the re-
port may question the expert at trial.

Quebec Draft Reform Expert’s Mission and Duty

235. Before the trial begins, a party can demand that an expert’s report be dismissed on the
ground of irregularity, substantial error or bias, in which case the demand must be notified to
the other parties within 10 days after the report is submitted.

If the court considers the demand well-founded, it orders that the report be corrected or that it
be withdrawn. In the latter case, it can alow another expert to be appointed. The court can
also reduce the amount of the fee payable to the expert or order that the expert repay any
amount already received, to the extent specified.
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ABOUT LEVI & SINCLAIR

LEVI & SINCLAIR isafirm of chartered professional accountants that tracesits origin in Montreal to 1970. We
pride ourselves on being more than just an accounting firm. We offer an effective blend of personalized ser-
vice, experience and technological leadership, coupled with a steadfast commitment to consistently deliver ex-
cellence.

Our Chartered Professional Accountants and Business Consultants provide advisory services on a broad range
of issues to both our individual and corporate clients. The members of our firm possess unique talents, exper-
tise and experience, giving our clients access to a knowledge base of considerable breadth and depth. Together
with our support personnel, we share a commitment to developing practical solutions for the business chal-
lenges of today, and to devising strategies for tomorrow.

OUR SERVICES

Our firm takes pride in adding value to every client that we serve through our extensive expertise and proac-
tive approach to your financial needs. We match our dedication to adding value with experience and expertise:
we have experience in servicing virtually every type of industry and professional practice.

TAXATION

Our office has a strong basisin federal and provincial tax issues. Our tax group is highly qualified and experi-
enced. Our accountants work hard to minimize your taxes, yet make sure that you fulfill your tax requirements
ethically while working to add value. We can fill avariety of tax needs, both domestic and international as
well as corporate and personal. Our speciatiesliein tax reporting and representation, tax planning (business,
personal, divorce and litigation), tax structuring of entities and transactions and tax research.

FINANCIAL

LEVI & SINCLAIR can meet all of your basic financial needs with our exemplary Accounting Services Group
that can truly add value whether it’s your business or your personal finances that we are reviewing. We work
with business entities as well as non-profits and foundations. Our accounting services include; auditing and
compilation review of financial statements, budgets and forecasts, and government reporting. We won't ssmply
process your financial statements, our mission isto add value. We will go the extramile to help you forecast or
locate opportunities that you may be missing.

BUSINESS CONSULTING

LEVI & SINCLAIR s Business Consulting unit has proven itself as a valuable resource to businesses of all kinds.
We can help you plan your future, whether you see it coming or not. We can help you bring seminal business
eventsto life; like mergers and acquisitions, business valuation, leases and contracts, or business devel opment
plans, all of which take a huge amount of planning and attention to detail. If there are no big events on your
horizon, we can still be of service by helping you to anticipate the unexpected through our forecasting, real
estate projections, risk management assessments, or our feasibility studies. We look at your business and all of

its many facets, to find both issues and opportunities and bring that valuable insight to you.
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LITIGATION SUPPORT AND DISPUTE RESOLUTION SERVICE AREAS

. Civil and criminal Fraud Investigation

. Management and employee fraud and theft
. I dentification of secret commissions and kickbacks
. Intellectual Property Litigation Support

. Training on fraud awar eness and prevention
. Due Diligence Audits

. Business valuation

. Fairness opinions

. I nsurance claim assistance

. Retail sales audits

. Contract dispute resolution

. Professional negligence litigation support

. Fraud prevention program design, implementation and evaluation
. Bank duediligence audits

. Employee background audits

. Financial discrepancy analysis

. Divor ce litigation support

. I nsurance claim quantification

. Breach of contract quantification

. Electronic Discovery and Data Recovery

. Computer forensics

CONTACT INFORMATION

LEVI & SINCLAIR sNe

1303 Greene Avenue, Suite 400
Montreal, Quebec H3Z 2A7
Tel: (514) 931-7600 Fax: (514) 931-3600
Philip C. Levi, CFE, FCPA auditor, FCA, CPA/CFF, FCA«IFA
plevi@levifca.com

WITH OFFICES WORLDWIDE THROUGH MEMBERSHIP IN

INTEGRA @ INTERNATIONAL®

Y OUR GLOBAL ADVANTAGE
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