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Expert Witness Rules of Evidence
Part 5

Expert witnesses have been an integral part of the tribunal system and their importance is
growing. With that growth comes the need to regulate and control the role and manner in
which experts are used and abused by the parties to litigation.

As a result, the professional bodies and the legal jurisdictions have developed rules, stand-
ards and codes which the expert must follow. The degree of adherence to these rules will
have a direct impact on how the expert’s report, testimony and opinions are considered by

the trier of fact.

This is the fifth and final part in a series of
newsletters that will look at the existing and
new rules, standards and codes that are ap-
plicable to expert witnesses, including the
Standard Practices for Investigative and Fo-
rensic Accounting Engagements, the Feder-
al Rules and the new Federal Code of Con-
duct, the provincial rules of procedure and
the new rules in Ontario, British Columbia
and Alberta.

In addition, the series will review the Daub-
ert rules in the US and the recent changes to
Rule 26 governing the discoverability of
experts in the US as well as the US Federal
rules, State rules and the American Institute
of Certified Public Accountants rules.

The rules applicable to Chartered Business
Valuators and the American Society of Ap-
praisers will be examined as well.

As the rules, standards and codes have ex-
panded, so has the focus of the courts on the
expert’s adherence to these rules, standards
and codes. Readers will have a better

awareness of their obligations to the courts
and will be prepared to respond in the af-
firmative when questioned about their meth-
odology and compliance with these rules,
standards and codes.

United States
PROFESSIONAL RULESAND CODES

AlICPA CONSULTING SERVICES
PrRACTICEAID 10-1
SERVING AS AN EXPERT WITNESS OR
CONSULTANT

7. The intent of this practice aid is to pro-
vide the practitioner with nonauthorita-
tive guidance when serving as an expert
witness or consultant for litigation ser-
vices engagements in the United States
of America, although certain parts of
this guidance also may be applicable to
international assignments.
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(Continued from page 1) 31. The general standards under Rule 201 also apply
to practitioners providing expert and consulting
10. When forensic accounting services are provided services. These standards cover professional com-
by a practitioner and CPA firms and their employ- petence, due professional care, planning and su-
ees, they require, at a minimum, adherence to pervision, and sufficient reliable data.
Statement on Standards for Consulting Services
(SSCS) No. 1 OTHER CONSIDERATIONS

16. The AICPA Code of Professional Conduct (code)
applies to the services rendered by practitioners. ~ 53- Conflicts of interest
The following sections of the code have particular 61. Engagement Acceptance
applicability to the practice of forensic accounting 70- Who is the Client — the attorney or the attorney’s

services: client?
° Rule 102, Integrity and Objectivity 74. Scope of work
° Rule 201, General Standards 75. Timetable
° Rule 202, Compliance with Standards 76. Fees
[ Rule 301, Confidential Client Information 85. Staffing and Supervision
° Rule 302, Contingent Fees 96. Engagement Letter
° Rule 501, Acts Discreditable

AlCPA STANDARDS FOR CONSULTING SERVICES (SSCS)

17. In some instances, Rule 101, Independence No. 1

23. The performance of forensic accounting service
engagements as an expert witness or a consultant,
either for, or opposed to, a practitioner’s or practi-
tioner’s firm’s attestation client, will impair inde-
pendence, as defined by the Sarbanes-Oxley Act
0f 2002;

The general standards of the profession are con-
tained in Rule 201 of the AICPA Code of Profes-
sional Conduct and apply to all services performed
by members. They are as follows:

Professional competence. Undertake only those pro-
fessional services that the member or the mem-
ber's firm can reasonably expect to be completed
with professional competence.

27. The roles of expert witness and consultant practi-
tioner differ from the role of the attorneys in the
litigation process. Because litigation is an adver-
sarial proceeding, each party presents his or her
case to the trier of fact. Attorneys must advocate
for their clients.

Due professional care. Exercise due professional
care in the performance of professional services.

Planning and supervision. Adequately plan and su-

The practitioner, on the other hand, must serve his or . . .
pervise the performance of professional services.

her client (the attorney) with integrity and objectivity,
as required by the code. Accordingly, forensic ac-
countants should have objective neutrality with regard
to their professional opinions and not advocate for the
position of the attorneys or the attorneys’ clients.

Sufficient relevant data. Obtain sufficient relevant da-
ta to afford a reasonable basis for conclusions or rec-
ommendations in relation to any professional services
performed.

(Continued on page 3)

MANAGING THE RISK OF FRAUD has been prepared for the general information of our clients, staff and other interested parties. The enclosed com-
ments are of a general nature and are not intended to cover all aspects of the subject matter. Prior to implementing any planning based upon information in
this publication, the specific facts pertaining to any particular situation should be carefully considered. We will be pleased to assist in this regard and to pro-

vide further details pertaining to the matters discussed herein.

If you know of someone who should be added to our mailing list or if you require additional copies,
please contact us at (514) 931-7600
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7.  The following additional general standards for all
Consulting Services are promulgated to address
the distinctive nature of Consulting Services in
which the understanding with the client may estab-
lish valid limitations on the practitioner's perfor-
mance of services. These Standards are established
under Rule 202 of the AICPA Code of Profession-
al Conduct.

Client Interest. Serve the client interest by seeking to
accomplish the objectives established by the under-
standing with the client while maintaining integrity
and objectivity.

Under standing with Client. Establish with the client
a written or oral understanding about the responsibili-
ties of the parties and the nature, scope, and limita-
tions of services to be performed, and modify the un-
derstanding if circumstances require a significant
change during the engagement.

Communication with Client. Inform the client of (a)
conflicts of interest that may occur pursuant to inter-
pretations of Rule 102 of the Code of Professional
Conduct, 2 3 (b) significant reservations concerning
the scope or benefits of the engagement, and (c) sig-
nificant engagement findings or events.

8. Professional judgment must be used in applying
Statements on Standards for Consulting Services
in a specific instance since the oral or written un-
derstanding with the client may establish con-
straints within which services are to be provided.
For example, the understanding with the client
may limit the practitioner's effort with regard to
gathering relevant data. The practitioner is not re-
quired to decline or withdraw from a consulting
engagement when the agreed-upon scope of ser-
vices includes such limitations.

AICPA AND STATE CODES OF PROFESSIONAL CONDUCT

All of the rules and codes that govern the role of the
expert witness will bring the following basic attributes
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to the reliance that will be placed upon the expert’s
opinion. The courts do not consider an expert to be
excluded simply because he may not be independent
from one of the parties, in the context of a client —
professional relationship (e.g. a CPA who acts as an
expert for a client of the firm in which he/she is a part-
ner). This potential conflict of interest will impact the
weight placed on the expert’s testimony by the trier of
fact.

ET Section 91 - Applicability

.01 The bylaws of the AICPA require that members
adhere to the rules of the Code of Professional Con-
duct. Members must be prepared to justify departures
from these rules.

ET Section 92 - Definitions

.29 Practice of public accounting.

The practice of public accounting consists of the per-
formance for a client, by a member or a member's
firm, while holding out as CPA(s), of the professional
services of accounting, tax, personal financial plan-
ning, litigation support services, and those profession-
al services for which standards are promulgated by
bodies designated by council. Such standards include
FASB ASC, SASs, and Statements on Standards for
Accounting and Review Services, Statements on
Standards for Consulting Services, Statements of Gov-
ernmental Accounting Standards, International Finan-
cial Reporting Standards and International Accounting
Standards, Statements on Standards for Attestation
Engagements, and Statements on Standards for Valua-
tion Services.

ET Section 52

Article |—Responsibilities

In carrying out their responsibilities as professionals,
members should exercise sensitive professional and

Page 3
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moral judgments in all their activities.
Article [ |—The Public Interest

Members should accept the obligation to act in a way
that will serve the public interest, honor the public
trust, and demonstrate commitment to professional-
ism.

Article I I1—Integrity

To maintain and broaden public confidence, members
should perform all professional responsibilities with
the highest sense of integrity.

Article IV—Objectivity and Independence

A member should maintain objectivity and be free of
conflicts of interest in discharging professional re-
sponsibilities. A member in public practice should be
independent in fact and appearance when providing
auditing and other attestation services.

ArticleV—DueCare

A member should observe the profession's technical
and ethical standards, strive continually to improve
competence and the quality of services, and discharge
professional responsibility to the best of the member's
ability.

Article VI—Scope and Nature of Services

A member in public practice should observe the Prin-
ciples of the Code of Professional Conduct in deter-

mining the scope and nature of services to be provid-
ed.

ET 8101.05

Forensic Accounting Services

For purposes of this interpretation, forensic account-
ing services are nonattest services that involve the ap-
plication of special skills in accounting, auditing, fi-
nance, quantitative methods and certain areas of the
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law, and research, and investigative skills to collect,
analyze, and evaluate evidential matter and to interpret
and communicate findings and consist of:

o Litigation services; and
o Investigative services.

Litigation services recognize the role of the member
as an expert or consultant and consist of providing as-
sistance for actual or potential legal or regulatory pro-
ceedings before a trier of fact in connection with the
resolution of disputes between parties.

AMERICAN SOCIETY OF APPRAISERS STANDARDS

PRINCIPLES OF APPRAISAL PRACTICE AND

CODE OF ETHICS

4.3 Appraiser’s Obligation Relative to Giving Testimo-
ny

When an appraiser is engaged by one of the parties in
a controversy, it is unethical for the appraiser to sup-
press any facts, data, or opinions which are adverse to
the case his client is trying to establish; or to overem-
phasize any facts, data, or opinions which are favora-
ble to his client’s case; or in any other particulars to
become an advocate. It is the appraiser’s obligation to
present the data, analysis, and value without bias, re-
gardless of the effect of such unbiased presentation on
his client’s case.

4.4 Appraiser’s Obligation to Document Appraisal Tes-
timony

When a member accepts employment to make an ap-
praisal, or to testify as to value of property before a
court of law or other judicial or quasi-judicial forums,
the appraiser shall, before testifying, complete an ade-
quate written appraisal report, or have complete docu-
mentation and substantiation available in his files.

Page 4
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4.6 Agreementsand Contractsfor Appraisal Services

It is good practice to have a written contract, or at
least a clear oral agreement, between appraiser and
client, covering objectives and scope of work, time of
delivery of report, and amount of fees.

7.1 Contingent Fees

Society declares that the contracting for or acceptance
of any such contingent fee is unethical and unprofes-
sional.

7.2 Per centage Fees

The Society takes the position that it is unprofessional
and unethical for the appraiser to contract to do work
for a fixed percentage of the amount of value, or of the
estimated cost (as the case may be) which he deter-
mines at the conclusion of his work.

7.5 Advocacy

If an appraiser, in the writing of a report or in giving
an exposition of it before third parties or in giving tes-
timony in a court action suppresses or minimizes any
facts, data, or opinions which, if fully stated, might
militate against the accomplishment of his client’s ob-
jective or, if he adds any irrelevant data or unwarrant-
ed favorable opinions or places an improper emphasis
on any relevant facts for the purpose of aiding his cli-
ent in accomplishing his objective, he is, in the opin-
ion of the Society, an advocate. Advocacy, as here de-
scribed, affects adversely the establishment and
maintenance of trust and confidence in the results of
professional appraisal practice and the Society de-
clares that it is unethical and unprofessional.

LEVI & SINCLAIR, LLP

7.6 Unconsidered Opinions and Preliminary Reports

If an appraiser gives an opinion ...... without having
ascertained and weighed all of the pertinent facts, such
opinion, except by an extraordinary coincidence will
be inaccurate. ...... and therefore the Society declares
the giving of hasty and unconsidered opinions to be
unprofessional.

The Society declares it to be unprofessional appraisal

practice to omit a proper limiting and qualifying state-
ment in a preliminary report.

8: Appraisal Reports

8.1 Description of the Property Which Is the Subject
of an Appraisal Report

8.2 Statement of the Objectives of the Appraisal Work

8.3 Statement of the Contingent and Limiting Condi-
tions to Which the Appraisal Findings Are Subject

8.4 Description and Explanation in the Appraisal Re-
port of the Appraisal Method Used

8.5 Statement of the Appraiser’s Disinterestedness

8.6 Appraisers Responsibility to Communicate Each
Analysis, Opinion and Conclusion in a Manner
that is not Misleading.

8.7 Mandatory Recertification Statement

8.8 Signatures to Appraisal Reports and the Inclusion
of Dissenting Opinions

Page 5
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BUSINESS VALUATION STANDARDS

This Standard must be followed in all valuations of
businesses, business ownership interests, securities
and intangible assets developed by all members of the
American Society of Appraisers.

The Standard describes in detail the rules in each of
the following areas:

Appropriate definition of the assignment
Information collection and analysis
Approaches, methods and procedures
Documentation and retention

Reporting

Signature and certification

Assumptions and limiting conditions
Definition of the valuation assignment
Business description

Financial analysis

Valuation methodology

Comprehensive written business valuation report
format

+ Confidentiality of the report

L R R SR R R N R R R SR R 2
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AMERICAN SOCIETY OF APPRAISERS
Procedural Guideline-1 Litigation Support:

Role of the Independent Financial Expert

Business valuation professionals are frequently en-
gaged as independent financial experts for purposes of
assisting in dispute resolution, litigation, or potential
litigation.

This Procedural Guideline incorporates, where appro-
priate, all relevant Business Valuation Standards and
Statements on Standards adopted by the American So-
ciety of Appraisers through its Business Valuation
Committee.

The expert should maintain custody of the work pa-
pers, or make appropriate retention, access, and re-
trieval arrangements with the party having custody of
those work papers. The expert should retain the work
papers for a period of at least five (5) years after prep-
aration, or at least two (2) years after final disposition
of any judicial proceeding (including arbitration) in
which testimony was given, whichever period expires
last.

Quebec Draft Reform Expert Evidence

289. Each of the parties can examine a joint expert to obtain clarifications on points covered
in the expert’s report. In any other case, a party cannot examine an expert it has appointed un-
less so authorized by the court or unless the purpose of the examination is to obtain the ex-
pert’s opinion on new evidence introduced in the course of the proceeding.

A party cannot cross-examine an expert appointed by another party except if it is necessary in
order to obtain clarifications on the expert’s report or on the points on which the experts dif-

fer.
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ABOUT LEVI & SINCLAIR

LEVI & SINCLAIR is a firm of chartered professional accountants that traces its origin in Montreal to 1970. We
pride ourselves on being more than just an accounting firm. We offer an effective blend of personalized ser-
vice, experience and technological leadership, coupled with a steadfast commitment to consistently deliver ex-
cellence.

Our Chartered Professional Accountants and Business Consultants provide advisory services on a broad range
of issues to both our individual and corporate clients. The members of our firm possess unique talents, exper-
tise and experience, giving our clients access to a knowledge base of considerable breadth and depth. Together
with our support personnel, we share a commitment to developing practical solutions for the business chal-
lenges of today, and to devising strategies for tomorrow.

OUR SERVICES

Our firm takes pride in adding value to every client that we serve through our extensive expertise and proac-
tive approach to your financial needs. We match our dedication to adding value with experience and expertise:
we have experience in servicing virtually every type of industry and professional practice.

TAXATION

Our office has a strong basis in federal and provincial tax issues. Our tax group is highly qualified and experi-
enced. Our accountants work hard to minimize your taxes, yet make sure that you fulfill your tax requirements
ethically while working to add value. We can fill a variety of tax needs, both domestic and international as
well as corporate and personal. Our specialties lie in tax reporting and representation, tax planning (business,
personal, divorce and litigation), tax structuring of entities and transactions and tax research.

FINANCIAL

LEVI & SINCLAIR can meet all of your basic financial needs with our exemplary Accounting Services Group
that can truly add value whether it’s your business or your personal finances that we are reviewing. We work
with business entities as well as non-profits and foundations. Our accounting services include; auditing and
compilation review of financial statements, budgets and forecasts, and government reporting. We won’t simply
process your financial statements, our mission is to add value. We will go the extra mile to help you forecast or
locate opportunities that you may be missing.

BUSINESS CONSULTING

LEVI & SINCLAIR’s Business Consulting unit has proven itself as a valuable resource to businesses of all kinds.
We can help you plan your future, whether you see it coming or not. We can help you bring seminal business
events to life; like mergers and acquisitions, business valuation, leases and contracts, or business development
plans, all of which take a huge amount of planning and attention to detail. If there are no big events on your
horizon, we can still be of service by helping you to anticipate the unexpected through our forecasting, real
estate projections, risk management assessments, or our feasibility studies. We look at your business and all of

its many facets, to find both issues and opportunities and bring that valuable insight to you.
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LITIGATION SUPPORT AND DISPUTE RESOLUTION SERVICE AREAS

. Civil and criminal Fraud Investigation

. Management and employee fraud and theft
. I dentification of secret commissions and kickbacks
. Intellectual Property Litigation Support

. Training on fraud awar eness and prevention
. Due Diligence Audits

. Business valuation

. Fairness opinions

. I nsurance claim assistance

. Retail sales audits

. Contract dispute resolution

. Professional negligence litigation support

. Fraud prevention program design, implementation and evaluation
. Bank duediligence audits

. Employee background audits

. Financial discrepancy analysis

. Divor ce litigation support

. I nsurance claim quantification

. Breach of contract quantification

. Electronic Discovery and Data Recovery

. Computer forensics

CONTACT INFORMATION

LEVI & SINCLAIR SENCRL

1303 Greene Avenue, Suite 400
Montreal, Quebec H3Z 2A7
Tel: (514) 931-7600 Fax: (514) 931-3600
Philip C. Levi, CFE, FCPA auditor, FCA, CPA/CFF, FCA-IFA
plevi@levifca.com

WITH OFFICES WORLDWIDE THROUGH MEMBERSHIP IN

INTEGRA @ INTERNATIONAL®

Y OUR GLOBAL ADVANTAGE
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